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SUMMARY  OF  RECOMMENDATIONS 


The  Subcommittee  on  Agricultural  Lands  presents  this  report  as 
a  reference  paper  and  makes  no  recommendations  on  any  of  the 
material  contained  in  it. 


INTRODUCTION  AND  SUMMARY  OF 
SUBCOMMITTEE  DELIBERATIONS 


The  Subcommittee  on  Agricultural  Lands  was  assigned  as  its  second 
priority  study  the  identification  of  as  many  positive  alternatives 
for  keeping  land  in  agricultural  use  as  is  possible.   This  study 
arose  as  a  result  of  HJR  17  (1975);  however,  the  Priorities  Com- 
mittee instructed  v.he  subcommittee  to  avoid  the  regulatory  aspects 
of  that  resolution  and  to  concentrate  on  positive  economic  incen- 
tives for  preserving  agricultural  land.   In  reviewing  the  ex- 
panding body  of  literature  on  the  preservation  of  agricultural 
land,-  it  was  difficult  to  find  any  practical  programs  that  did 
not  involve  at  least  a  small  degree  of  government  regulation. 
Obviously  some  programs,  such  as  agricultural  zoning,  involve 
extensive  regulations.   For  this  reason,  zoning  was  eliminated 
from  the  purview  of  this  study.   However,  the  four  categories  or 
systems  of  agricultural  land  protection  discussed  in  this  study 
do  involve  elements  of  government  intervention  while  providing 
the  landowner,  developer,  and  the  public  with  positive  economic 
incentives  for  preventing  the  destruction  of  agricultural  lands 
and  the  spread  of  urban  sprawl. 

This  research  report  provides  the  Forty-Fifth  Legislature  with 
background  information  and  an  introduction  to  the  issue  of  preser- 
vation of  prime  agricultural  lands.   Also  included  are  brief 
analyses  of  four  types  of  agricultural  land  preservation  systems: 

(1)  preferential  assessment; 

(2)  transfer  of  development  rights; 

(3)  land  banking;  and 

(4)  agricultural  districting. 

It  also  includes  an  annotated  bibliography  of  sources  on  each 
system  if  any  reader  wishes  to  pursue  a  topic  in  greater  depth 
than  is  presented  here. 

It  is  assumed  for  purposes  of  this  report  that  preservation  of 
prime  agricultural  land  is  a  worthwhile  goal  for  Montanans  to 
achieve.   Even  under  an  incentive  program  accomplishing  this  objec- 
tive involves  at  least  a  minimal  sacrifice  of  the  landowner's 
cherished  right  to  do  with  his  land  as  he  pleases.   It  is  the 
balancing  of  the  public  value  of  preserving  agricultural  land  with 
the  partial  erosion  of  private  property  rights  that  decision- 
makers must  undertajce  in  deciding  how  to  protect  agricultural 
land  in  Montana. 


Subcommittee  Deliberations 

Because  the  subcommittee  concentrated  primarily  on  its  first 
priority  study,  Public  Access  to  Public  Lands,  this  second  pri- 
ority study  received  consideration  only  at  the  final  meeting  on 

-3- 


October  26,  1976.   At  that  meeting,  subcommittee  members  briefly 
discussed  the  difficulty  of  defining  "prime  agricultural  lands"  and 
the  necessity  to  carefully  weigh  the  trade-offs  of  preservation  of 
agricultural  land  versus  rising  energy  costs.   The  subcommittee 
voted  to  present  this  report  as  a  resource  paper  for  the  Legis- 
lature without  recommendation  for  adoption  of  specific  proposals. 


PRESERVATION  OF  AGRICULTURAL  LANDS:  BACKGROUND 


The  recent  concern  over  preservation  of  agricultural  lands  in 
Montana  appears  incongruous  in  view  of  the  vast  amounts  of  land 
in  agricultural  production  and  the  essentially  rural  nature  of  this 
state.   Yet  this  emphasis  on  agricultural  land  protection  is  evi- 
denced in  legislation,  seminars,  and  research  reports  which  have 
surfaced  in  the  past  five  years.   In  this  section,  the  general 
issue  of  agricultural  land  preservation  nationwide  and  in  Montana 
is   discussed.   In  addition,  policy  alternatives  and  problems  are 
presented. 

Across  the  United  States  and  Canada,  concern  over  food  shortages 
in  1972-74  and  rapid  inflation  in  food  and  energy  costs  have  led 
to  a  re-examination  of  the  factors  that  may  be  vital  to  the  future 
productivity  of  U.S.  and  Canadian  agriculture.   For  at  least  fifty 
years  it  has  been  more  or  less  taken  for  granted  that  under  any 
predictable  circumstances,  farmland  would  not  be  a  limiting  factor 
in  food  production. 

Now,  however,  there  is  some  evidence  that  land  is  a  serious  factor 
in  future  food  production.   Two  reports  indicate  that  a  law  of 
diminishing  returns  exists  when  more  land-intensive  methods  of 
production  are  considered.   Components  of  this  situation  include 
higher  energy  costs,  fertilizer  shortages,  and  environmental 
degradation  from  these  production  methods.   Given  this  evidence, 
how  serious  is  the  increasing  conversion  of  agricultural  land  to 
the  elusive  characteristic  that  Montanans  seem  to  cherish  — 
"quality  of  life?" 

That  a  considerable  amount  of  agricultural  land  is  lost  to  develop- 
ment is  undisputed.   In  a  1970  study  of  several  western  states, 
the  U.S.D.A.  found  that  of  464,880  acres  of  newly  urbanized  land 
in  48  counties,  361,980  acres  previously  had  been  in  farming 
(approximately  three-quarters) .   Montana  Environmental  Quality 
Council  statistics  list  1,643,412  acres  of  agricultural  land  lost 
to  other  uses  in  the  ten-year  period  from  1964-1974.   U.S.D.A. 
figures  cite  a  4.7  million  acre  decrease  in  Montana  of  its  "land 
in  farms"  category.   What  is  the  effect  of  this  loss  on  the  economy 
and  what  are  the  trade-offs  if  more  stringent  controls  on  agri- 
cultural land  conversion  are  imposed?   These  questions  are  funda- 
mental in  determining  agricultural  land  use  policies. 

In  answering  these  questions,  policy  makers  must  consider  which 
lands  are  to  be  preserved.   In  Montana,  although  vast  amounts  of 
agricultural  lands  remain,  certain  prime  lands  in  fertile  valleys 
are  being  lost  to  suburban  and  urban  uses,  resulting  in  "leapfrog 
development"  or  "sprawl".   As  this  trend  continues,  local  govern- 
ments have  found  that  costs  of  services  to  these  outlying  areas 
outdistance  the  benefits  accrued  by  localities  as  a  result  of 
these  developments.   In  addition  to  suburban  sprawl,  Montana  is 
experiencing  considerable  second-home  development  pressure  in 
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less  "prime"  areas;  however,  some  of  these  areas  are  highly  suited 
to  certain  specialty  crops,  such  as  the  orchards  of  the  Flathead 
Lake  area.   Thus,  although,  not  all  agricultural  land  may  be 
desirable  to  preserve,  there  is  no  easy  definition  of  which  lands 
should  receive  special  treatment. 

In  determining  the  kind  of  farming  or  other  agricultural  activity 
to  be  retained,  the  following  factors  serve  as  guidelines: 

(1)  Soils  and  Geology  —  characteristics,  productivity, 
stability,  and  elevation. 

(2)  Climate  —  annual  rainfall,  temperatures ,  etc. 

(3)  Economics  —  comparative  advantage  in  production  of 
crops  or  livestock,  distance  from  markets;  the  necessity 
to  have  enough  agricultural  land  to  ensure  that  pro- 
cessing and  farm  supply  firms  will  remain  in  the  area 

in  order  to  have  a  viable  agricultural  economy;  social 
costs  of  farmers  moving  out  of  the  agricultural  pro- 
duction business  in  a  given  area,  i.e.,  retraining  of 
farmers  and  farm  laborers  to  equip  them  for  other 
occupations. 

(4)  Values  —  preference  of  area  residents  as  to  the 
desirability  of  agricultural  operations. 

(5)  Energy  —  with  rising  energy  costs  we  need  to  reexamine 
the  cost  of  developing  new  land  compared  to  maintaining 
existing  agricultural  land.  Energy  considerations  will 
effect  future  economics  of  location. 

Once  a  governmental  unit  has  determined  which  farm  lands  it  wants 
to  preserve,  it  must  decide  on  the  type  of  system  best  suited  to 
accomplish  its  purpose.   Establishing  policy  objectives  to  be  met 
by  the  potential  systems  is  the  first  step  in  tne  selection  process. 
As  an  example  of  this  process,  a  Wisconsin  Special  Committee  on 
Preserving  Agricultural  and  Conservancy  Lands  adopted  the 
following  series  of  policy  statements  that  it  hoped  to  achieve  in 
legislation  to  preserve  agricultural  lands : 

(1)  Reduce  the  tax  pressures  contributing  to  the  forced 
conversion  of  certain  agricultural  and  undeveloped 
lands  to  more  intensive  uses,  especially  the  pressures 
resulting  in  urban  sprawl. 

(2)  Guide  urbanization  to  areas  with  a  basic  suitability 
for  urban  development  and  to  minimize  the  conversion  of 
certain  agricultural  and  undeveloped  lands. 


(3)  Phase  the  conversion  of  agricultural  and  undeveloped 
land  to  urban  use  so  that  newly  urbanized  areas  will  be 
efficiently  and  economically  provided  with  the  necessary 
complement  of  urban  services. 

(4)  Encourage  more  effective  public  planning  in  respect  to 
the  conversion  of  agricultural  and  undeveloped  lands  to 
urban  use. 

(5)  Maintain  an  adequate  amount  of  agricultural  lands  for 
the  future,  to  contribute  to  the  production  of  an  ade- 
quate food  supply  for  the  state,  nation  and  the  world. 

(6)  Preserve  the  agricultural  land  base  in  order  to  ensure 
employment  opportunities  in  both  agriculture  and  businesse; 
related  to  agriculture  in  this  state. 

(7)  Preserve  the  scenic  and  recreational  values  of  having 
open  space  and  wild  lands  located  in  this  state, 
especially  in  and  near  urban  areas. 

(8)  Assure  that  the  methods  selected  will  result  in  an 
equitable  distribution  of  the  tax  burden  and  not  result 
in  unfair  shifts  of  liability. 

(9)  Relate  tne  distribution  of  the  costs  of  any  land 
preservation  program  to  who  benefits  and  by  what 
degree. 

(10)  Make  commensurate  the  public  benefits  of  any  land 
preservation  program  with  the  public  costs  incurred  and 
the  benefits  bestowed  to  selected  private  interests. 

(11)  Provide  a  means  for  those  affected  by  the  decisions 
involved  in  a  land  preservation  program  to  participate 
in  such  decisions. 

(12)  Encourage  improvements  in  the  system  of  property  tax 
administration,  especially  the  assessment  process. 

Although  many  of  these  statements  represent  broad  generalities, 
they  serve  as  guidelines  in  the  decision-making  process. 

In  the  following  rections,  four  different  agricultural  preserva- 
tion systems  are  discussed.   The  success  of  these  programs  is 
determined  by  their  political  acceptablility  and  effectiveness 
in  achieving  their  stated  purposes.   Montana's  policy  makers  can 
consider  these  factors  in  deciding  if,  which,  and  how  agricultural 
lands  are  to  be  protected. 


PRESERVATION  OF  AGRICULTURAL  LANDS:   BACKGROUND 
SELECTED  ANNOTATED  BIBLIOGRAPHY 


Bryant,  William  R.  Farmland  Preservation  Alternatives  in  Semi- 
Suburban  Areas.  New  York  Aqricultural  Economics  Extension 
Paper  75-5,  Ithaca,  N.Y.,  1975. 

-A  paper  concentrating  on  possibilities  and  limitations  of 
farmland  preservation  systems;  defining  "semi-suburban,"  and 
reviewing  selected  land  use  policies  and  their  effectiveness. 

Gray,  William  H.   Methods  of  Agricultural  Land  Preservation, 

Cooperative  Extension  Service,  Washington  State  University, 
Pullman,  Washington.   E.M.  3906  February  1975. 
-A  brief  description  of  factors  necessary  to  consider  in 
developing  an  agricultural  lands  policy;  a  brief  summary  of 
various  proposals  for  agricultural  land  preservation. 

House,  Verne   W.   "Who  Will  Preserve  Farmland?"   Staff  Paper  75-18 
Agricultural  Economics  and  Economics  Department,  Montana 
State  University,  Bozeman.   July  1975. 

-An  article  directly  geared  to  Montana,  relating  the  criteria 
to  be  considered  in  formulating  an  agricultural  lands  policy. 

Libby,  Lawrence  W.  "Land  Use  Policy  —  Implications  for  Commercial 
Agriculture,"  American  Journal  of  Agriculture  Economics. 
December  1974. 

-A  good  outline  of  general  land  use  policy  alternatives 
and  their  relation  to  the  agricultural  community  and  to 
agricultural  production. 

Montana  Environmental  Quality  Council.   "Land  Use  Policy  Study", 
Third  Annual  Report,  December,  19  74. 

-An  overall  discussion  of  land  use  policies  and  trends  in 
Montana;  contains  statistics  on  agricultural  land  conversion 
and  costs  of  that  conversion  to  governmental  units. 

Peterson,  George  E   and  Yampolsky,  Harvey.   Urban  Development 
and  the  Protection  of  Metropolitan  Farmland.   The  Urban 
Institute,  Washington,  D.C.  1975. 

-A  good  article  that  concentrates  on  preservation  of  urban 
fringe  farmland. 

U.S.  Department  of  Agriculture.   Perspectives  on  Prime  Lands. 
Washington,  D.C.  1975. 


--.   Recommendations  on  Prime  Lands.   Washington,  D.C.  1975 
-Proceedings  of  and  recommendations  from  a  symposium  on 
preservation  of  prime  lands;  deals  primarily  with  the 
economic  factors  of  the  problem  such  as  demand  for  food, 
supply  of  land,  etc. 


Wisconsin.  Legislative  Council.  Working  Documents  from  Special 
Committee  on  Preserving  Agricultural  and  Conservancy  Lands. 
Madison,  Wisconsin,  1975. 

-Valuable  papers  on  establishing  agricultural  lands  preser- 
vation policies  in  Wisconsin. 

Yannacone,  Victor  John.   "Agricultural  Lands,  Fertile  Soils, 
Popular  Sovereignty,  the  Trust  Doctrine,  Environmental 
Impact  Assessment  and  the  Natural  Law. "   North  Dakota  Law 
Review. 

-A  strong  environmental  approach  to  the  public  trust 
concept  of  agricultural  lands. 
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DIFFERENTIAL  ASSESSMENT 


Different  methods  and  rates  of  taxation  of  real  property  can 
significantly  influence  land  use  deicisions.   To  what  extent 
taxation  determines  land  use  is  yet  to  be  established.   One  of 
the  most  widespread  means  of  utilizing  taxation  to  promote 
efficient  land  use  and  to  preserve  agricultural  lands  is  that 
of  differential  assessment.   The  purpose  of  this  section  is  to 
briefly  describe  how  differential  assessment  works  in  Montana  and 
to  provide  a  selected  list  of  sources  discussing  the  effective- 
ness of  this  system  generally  and  in  other  states.   At  issue  is 
whether  or  not  differential  assessment  carries  out  its  intended 
purpose  to  relieve  development  pressure  on  agricultural  land. 

Differential  assessment  is  defined  in  simplest  terms  as  a  method 
of  property  valuacion  by  which  agricultural  land,  unlike  other 
real  property,  is  assessed  not  according  to  its  market  value, 
which  may  be  influenced  by  non-agricultural  factors,  but  at  its 
value  for  agricultural  purposes.   The  purpose  of  this  form  of 
assessment  is  to  relieve  the  property  tax  burden  of  farmers  and 
ranchers,  thus  enabling  them  to  stay  in  business  and  prevent  the 
land  from  converting  to  a  non-agricultural  use  if  they  so  desire. 

Differential  assessment  statutes  or  use-value  assessments  include 
three  types,  which  are  used  singly  or  in  combination  with  each 
other  in  various  states.   The  first  is  a  simple  preferential 
assessment;  the  second  is  preferential  assessment  in  conjunction 
with  a  "roll-back"  tax  or  penalty  when  agricultural  land  is  con- 
verted to  other  uses;  and  the  third  is  preferential  assessment  that 
is  contingent  on  a  restrictive  agreement,  or  consent  of  the  land- 
owner to  restrict  development  of  his  property  for  non-agricul- 
tural purposes.   All  but  one  of  the  fifteen  mid-western  and 
western  states  surveyed  in  mid-1975*,  utilized  some  form  of 
differential  assessment:   Arizona  does  not  use  the  system  at  all, 
and  Kansas  has  a  referendum  on  the  proposition  in  November  of 
1976.   (See  Table  I. ) 

Montana's  system  for  differential  assessment  combines  preferen- 
tial assessment  with  a  roll-back  penalty  tax  of  four  years  in 
sections  84-437.1  through  84-437.17,  R.C.M.  1947.   (See  Appendix 
A.)   Although  this  statute  was  enacted  in  1973,  Montana  had  in 
fact  been  assessing  agricultural  land  at  its  productive  value 
since  1963  when  the  state  Board  of  Equalization  directed  county 
assessors  to  employ  a  use-value  schedule  similar  to  the  one  now 
in  use.   Until  1973   farm  and  ranch  land  had  been  assessed 
preferentially  despite  the  existence  of  a  conflicting  section 


California,  Colorado,  Arizona,  Washington,  Minnesota,  Oregon 
Utah,  Kansas,  Idaho,  Nevada,  Texas,  New  Mexico,  North  Dakota, 
Nebraska,  and  Wisconsin. 
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(84-401,  R.C.M.  1947)  requiring  all  land  to  be  assessed  at  full 
cash  value.1   Another  recently  completed  Legislative  Council 
report  entitled  Montana's  Property  Taxes:   Assessment  and  Classi- 
fication presents  a  detailed  history  of  past  classification  and 
extralegal  fractionalized  assessment  practices,  for  those  in- 
terested in  further  information  on  the  property  tax  system. 

Unlike  many  other  states,  which  had  to  amend  their  constitutions 
to  permit  preferential  assessment,  both  the  1889  Montana  Con- 
stitution and  the  1972  Constitution  permitted  productive  value 
assessment.   And,  unlike  many  states  that  enacted  use-value 
assessment  for  the  purpose  of  shifting  the  allegedly  heavier 
tax  burden  from  the  agricultural  community  to  urban  areas,  the 
Montana  legislature  adopted  the  present  system  in  order  to 
reflect  the  productive  capability  of  farms  "at  a  value  that  is 
exclusive  of  values  attributed  to  urban  influences  or  speculative 
purposes."   (See  section  84-437.1) 

Does  the  Montana  greenbelt  law  accomplish  its  intended  purpose 
and  prevent  conversion  of  agricultural  lands  to  non-agricultural 
uses?   Theoretically,  a  Montana  farmer  or  rancher  who  sells  his 
land  for  development  purposes  would  have  to  pay  a  penalty  for 
the  four  years  previous  to  the  sale  that  the  land  was  assessed 
for  agricultural  purposes  instead  of  market  value,  thus  discourag- 
ing him  from  making  the  sale  in  the  first  place.   However,  several 
factors  contribute  to  the  ineffectiveness  of  the  program  in  Montana 
and  in  other  states.   These  problems  include: 

(1)  the  difficulty  in  defining  agricultural  land  so 
that  non-agricultural  interests  are  prevented  from 
taking  advantage  of  the  reduced  valuation; 

(2)  the  insufficiency  of  the  penalty  tax  to  discourage 
conversion; 

(3)  the  failure  of  the  law  to  distinguish  between 
land  of  varying  degrees  of  productivity  and 
socio-economic  significance; 

(4)  the  lack  of  prohibitions  against  applying  the 
law  to  areas  planned  by  local  governments  for 
the  extension  of  urban  services  and  uses. 

These  problems  are  discussed  in  greater  detail  in  the  following 
paragraphs. 

Defining  Agricultural  Land 

Defining  agricultural  land  so  that  it  includes  only  the  bona  fide 
farmer  or  rancher  has  presented  a  problem  for  each  legislature 
meeting  since  the  enactment  of  the  original  Montana  greenbelt 
law  in  1973.   Each  succeeding  legislature  has  attempted  to  further 
restrict  the  definition,  ending  with  the  criteria  that: 
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(1)  Land  .nust  be  "actively  devoted  to  agricultural 
use"  to  qualify  for  preferred  treatment;  land 
may  be  classified  as  such  if  it 

a)  is  not  less  than  five  contiguous  acres  that 
has  been  devoted  to  agriculture  in  the  last 
growing  season  and  continues  in  such  use. 
Included  in  this  category  are  lands  used  to 
produce  field  crops  such  as  grains,  feed 
crops,  fruits,  and  vegetables;  lands  used 
for  grazing;  and  lands  in  a  cropland  retire- 
ment program. 


b)  agriculturally  produces  for  sale  or  home 
consumption  the  equivalent  of  15%  or  more 
of  rhe  owners'  annual  gross  income. 

(2)  Land  d03S  not  qualify  if  it  is  subdivided  with 
restrictions  prohibiting  agricultural  use. 

(3)  Land  does  not  qualify  if  it  is  used  merely  to 
graze  a  horse  or  other  animal  kept  as  a  pet 
and  not  used  in  a  bona  fide  agricultural 
operation . 2 

Criticisms  of  this  definition  include  the  contention  that  the 
acreage  limitation  is  too  small,  thus  allowing  marginal  "agri- 
cultural operations"  to  qualify.   The  1974  Environmental 
Quality  Council  Land  Use  Policy  Study  recommended  that  the 
minimum  acreage  be  raised  from  five  to  ten  acres  and  that 
the  definition  be  generally  tightened  to  include  only  bona 
fide  agricultural  operations.   The  report  also  recommends 
eliminating  the  percent-of-income  option  to  qualify  and  suggests 
tying  the  historical  use  option  to  a  minimum  gross  income  figure 
related  to  land  classification  and  number  of  acres.   The  more 
productive  and  expansive  the  land,  the  higher  the  minimum  income 
figure  should  be.   In  tightening  the  definition,  the  report 
suggests  as  guidelines: 

(1)  If  the  property  is  sold  at  a  per-acre  price 
substantially  higher  than  the  market  price  for 
similar  agricultural  land,  then  this  may  sug- 
gest a  purchase  for  other  than  agricultural 
use . 

(2)  The  legislature  should  determine  whether  or  not 
property  qualifies  if  it  is  being  leased.   If  so, 
a  minimum  number  of  years  that  the  current  owner 
must  have  owned  the  land  should  also  be  established. 
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According  to  an  administrator  in  the  Property  Tax  Division  of  the 
Department  of  Revenue,  another  problem  that  lies  not  so  much  with 
the  definition  of  agricultural  land  itself  as  with  its  inter- 
pretation by  administrators  of  the  law  is  that  despite  the  addition- 
al restrictions  on  who  may  qualify,  the  State  Tax  Appeal  Board  is 
lenient  in  applying  the  definition  to  questionable  properties. 
STAB  statistics  indicate  that  in  1974  a  total  of  23  appeals  for 
greenbelt  classification  were  made.   Eleven  were  brought  by  tax- 
payers; 10  were  granted,  one  was  denied.   Twelve  appeals  were 
brought  by  the  DOR;  3  were  granted,  8  were  denied,  one  was  adjusted. 
In  1975,  a  total  of  19  appeals  were  heard.   Fourteen  were  brought 
by  taxpayers;  13  were  granted,  one  was  denied.   Five  were  brought 
by  the  DOR;  2  were  granted,  3  were  denied.   Thus,  there  appears 
on  the  surface  to  be  some  justification  for  the  Revenue  Department's 
concern.   However,  the  limitations  of  these  statistics  should  be 
emphasized. 

The  Roll-back  Penalty 

Because  the  Attorney  General  declared  that  the  roll-back  portion 
of  Montana's  preferential  assessment  law  did  not  become  effective 
until  1975, 4  it  is  difficult  to  accurately  discuss  what  its 
effect  on  conversion  of  agricultural  land  will  be.   However, 
several  factors  and  the  experience  of  other  states  suggest 
that  its  effect  will  be  negligible.   First,  sections  84-437.8 
and  4  37.9  state  that  the  penalty  tax  must  be  assessed  when 
an  actual  change  in  use  occurs.   Thus  the  farmer  or  rancher 
does  not  pay  the  penalty  tax  when  he  files  a  subdivision  plat, 
but  the  builder  of  a  home  on  the  site,  often  unknowingly,  must 
pay  the  penalty.   There  would  then  be  little  incentive  to  retain 
land  in  agricultural  use. 

Secondly,  the  actual  penalty  cost  is  insignif icunt  when  compared 
to  the  profit  the  subdivider  can  expect  in  a  typical  transaction. 
Both  the  DCA  and  EQC  reports  cite  situations  in  which  the  penalty 
would  be  ridiculously  low  in  comparison  with  capital  gains  to 
be  realized.   For  example,  a  parcel  of  irrigated  farm  land 
located  within  five  miles  of  Billings,  Montana,  may  have  a 
market  value  of  $2,000  per  acre  and  an  assessed  value  for  agri- 
cultural use  of  $75  per  acre.   With  a  county  mill  levy  of  .128 
(1975)  ,  this  parcel  is  taxed  under  the  differential  assessment 
law  as  follows: 


$75/acre 
(assessed 
value) 


x      .30 

(taxable 
value  rate) 


$22.50/acre 
(taxable  value] 


$22.50/acre   x 
(taxable 
value) 


.128 

(mill  levy) 


S2.  88/acre 
(property  tax) 


If  this  parcel  were  assessed  according  to  its  market  value, 
the  property  tax  would  be  computed  as  follows: 
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$2,000/acre    x    .40  =       $800/acre 

(market  (assessment         (assessed  value) 

value)  rate) 

$800/acre      x    . 30  =       $240/acre 

(assessed         (taxable  (taxable  value) 

value)  value  rate) 

$240/acre      x    .128         =       $30.72/acre 
(taxable  (mill  levy)         (property  tax) 

value) 

If  this  parcel  were  converted  to  non-agricultural  use,  the 
roll-back  tax  would  be  calculated  as  follows: 

$30.72/acre    -  $2.88/acre    x    4        $111.36/acre 
(tax  based  on   (tax  under  dif-  (four-year  (roll-back 
market,  value)   ferential       roll-back)  tax) 

assessment 

law) 

Assuming  that  a  land  speculator  who  acquired  this  land  for 
$2,000  per  acre  will  expect  to  invest  $2,000  per  acre  in 
development  cost  and  sell  the  subdivided  lots  for  $6,000  per 
acre,5  it  seems  unlikely  that  an  additional  charge  of  $111.36 
per  acre  will  significantly  affect  the  marketability  of  the 
lots  or  the  decision  to  subdivide  the  land.6 

Even  critics  of  the  Montana  roll-back  penalty  provision  disagree 
on  whether  increasing  the  penalty  period  would  improve  the 
effectiveness  of  the  act.   The  EQC  report  advocates  extending 
the  roll-back  period  from  four  years  to  at  least  eight  or  ten 
and  tying  an  interest  payment  on  the  amount  owed  plus  a  flat 
charge  for  each  acre  transferred  out  of  agricultural  use. 
Attempts  were  made  in  1974  and  1975  to  extend  the  penalty 
period  through  legislation,  but  both  efforts  failed.   Opponents 
of  this  approach  cite  the  tendency  of  a  higher  penalty  to 
promote  "leap-frog"  development.   This  undesirable  situation, 
a  series  of  gaps  between  developed  and  agricultural  areas,  is 
costly  to  the  local  jurisdiction  that  must  provide  services 
and  destructive  of  agricultural  land  while  contributing  to 
urban  sprawl. 

The  roll-back  tax  is  computed  by  subtracting  actual  taxes 
assessed  according  to  the  agricultural  value  of  the  land  in 
question  from  the  taxes  that  would  have  been  assessed  at  its 
undeveloped  market  value.   Because  the  assessed  value  of 
prime,  productive  agricultural  land  is  higher  than  that  of 
marginal  land,  the  roll-back  tax  is  less  of  a  penalty  for 
development  of  productive  land  than  of  poor  land.   Secondly, 
the  farther  land  is  located  from  an  urban  center,  the  less 
valuable  it  is  for  development  purposes.   Thus  it  is  cheaper 
to  develop  that  more  distant  land,  which  contributes  to  the 
leap-frog  effect. 
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The  Productivity/Social  Value  Factor 

The  third  deficiency  in  the  Montana  greenbelt  law  is  its  failure 
to  discriminate  between  varying  qualities  of  agricultural  land, 
desirability  of  location,  and  development  pressure.   It  is  im- 
practical to  suggest  that  all  agricultural  land  should  be  shielded 
from  development.   Most  agriculturists  and  planners  agree  that 
prime  agricultural  lands  should  remain  in  agriculture,  while 
marginal  lands  under  development  pressure  should  likely  be  devel- 
oped.  Without  special  provisions  for  various  types  of  agricultural 
land,  the  Montana  greenbelt  law  provides  "windfall"  profits  to 
owners  of  property  where  no  development  pressure  exists  and  penalizes 
development  of  land  that  may  be  best  suited  for  urban  expansion. 
One  recommendation  is  to  relate  the  penalty  fee  to  the  produc- 
tivity of  the  land.   The  more  valuable  the  agricultural  land,  the 
more  restrictive  the  penalty  fee  should  be  to  encourage  retention 
of  prime  agricultural  land  in  agricultural  use.^ 

Conflict  With  Local  Planning 

One  final  element  of  the  greenbelt  law  that  contributes  to 
its  inefficiency  in  areas  of  rapid  urban  expansion  is  the 
lack  of  prohibitions  against  the  application  ot  the  agricul- 
tural assessment  in  areas  planned  by  local  jurisdictions  for 
continued  growth.   This  inadequacy  promotes  speculation  in 
these  areas  and  promotes  conflict  between  state  tax  policy 
and  local  land  use  planning  efforts.   This  final  conflict 
occurs  less  frequently  in  predominantly  rural  states  like 
Montana,  but  does  occur  here  in  concentrated  urban  centers 
with  established  planning  processes. 

Although  the  data  for  evaluating  differential  assessment  is 
not  yet  complete,  the  "greenbelt  law"  appears  to  have  several 
limitations.   How  does  this  system  work  in  other  states  and 
what  other  forms  does  it  take?   The  following  is  a  list  of 
selected  sources  on  preferential  assessment  collected  and 
reviewed  for  this  study. 
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DIFFERENTIAL  ASSESSMENT 
SELECTED  ANNOTATED  BIBLIOGRAPHY 

Advisory  Committee  on  Intergovernmental  Relations.   "Property 
Tax  Relief  lor  Farmers:   New  Use  for  Circuit-Breakers." 
Information  Bulletin  Number  74-8.   August,  1974. 

Barlowe,  Raleigh,  et  al.   "Use-Value  Assessment  Legislation 
in  the  United  States."   Land  Economics,  May,  1973. 

A  good  description  of  the  various  states'  differential 
taxation  laws. 

Barron,  James  C,  and  Thomson,  James  W.   Impacts  of  Open  Space 

Taxation  in  Washington.   Washington  Agricultural  Experiment 
Station,  Bulletin  772,  1973. 

California.   Preferential  Assessment  of  Agriculture  and  Open- 
Space  Lands;  A  Report  of  the  Assembly  Task  Force  on  the 
Preferential  Assessment  of  Property.   June,  1975. 

A  good  report  that  is  particularly  strong  in  out- 
lining the  need  to  define  prime  agricultural  land  and 
to  distinguish  between  varying  degrees  of  productivity. 

"Can  We  Save  Open  Space?"   People  and  Taxes,  July,  1974. 

An  article  extremely  critical  of  current  greenbelt 
systems. 

Carman,  Hoy  F. ,  and  Poison,  Jim  G.   "Tax  Shifts  Occurring  as 

a  Result  of  Differential  Assessment  of  Farmland:   California 
1968-69."   National  Tax  Journal,  Volume  XXIV,  #4. 

The  experience  of  the  Williamson  Act  in  California. 

Currier,  Barry  A.   "Exploring  the  Role  of  Taxation  in  the 

Land  Use  Planning  Process."   Indiana  Law  Journal,  Fall 
1975. 

A  detailed  article  dealing  with  the  legal  basis 
for  taxation  values  affecting  land  use. 

Eckes-Racz,  L.  L.   The  Politics  and  Economics  of  State-Local 
Finance,  1970. 

The  chapter  on  "Taxing  Farmland  on  the  Urban  Fringe" 
is  instructive  in  pointing  out  problems  with  differential 
assessment. 

Ellingson,  William.   "Differential  Assessment  and  Local  Govern- 
mental Control  to  Preserve  Agricultural  Lands."   South 
Dakota  Law  Review.   Summer  1975. 

Heller,  Thomas  C.   "The  Theory  of  Property  Taxation  and  Land 
Use  Restrictions,"  Wisconsin  Law  Review,  University  of 
Wisconsin  School  of  Law,  1974. 

An  extremely  theoretical  discussion  of  the  relation- 
ship between  property  taxation  and  land  use.   Concentrates 
on  non-agricultural  problems. 
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,  An  Economic  Analysis  of  Washington's  Differential 

Taxation  Progranu   College  of  Agriculture  Research  Center, 
Washington  State  University.   Circular  578,  December,  1974 

Holland,  David.   Fiscal  Impact  of  Current  Use  Assessment;   A 
Case  Study  of  Whitman  County,  Washington.   College  of 
Agriculture  Research  Center,  Washington  State  University, 
Circular  580,  1973. 

Shows  that  greenbelt  law  may  not  be  necessary  where 
development  pressure  does  not  exist. 


Lenir,  Charles  D.   Alternative  Tax  Programs  and  Land  Use  Policy. 
State  Planning  Issues,  1973. 

Favors  letting  market  factors  control  land  use  without 
interference  from  taxation. 

McMillan,  Melville.   "Open  Space  Preservation  in  Developing 

Areas:   An  Alternative  Policy,"   Land  Economics,  November 
1974. 

Discusses  a  proposed  development  tax  system  and  the 
theory  behind  taxation  to  affect  land  use. 

Nevada  Legislative  Council  Bureau.   Office  of  Research  Back- 
ground Paper.   "Agricultural  and  Open  Space  Assessment 
and  Tax  Recapture  Provisions."   1975,  Number  3. 

A  summary  of  seventeen  states'  agricultural  assess- 
ment practices. 

Oregon.   Legislative  Research  Office.   The  Effects  of  a  Land 
Gains  Tax  in  Oregon.   April,  1975. 

An  attempt  to  predict  the  effects  of  a  land  gains 
tax  in  Oregon;  the  article  does  not  come  down  exther  in 
favor  or  against  such  a  proposal. 

Sullivan,  Edward  J.   "The  Greening  of  the  Taxpayer:   The  Rela- 
tionship of  Farm  Zone  Taxation  in  Oregon  to  Land  Use." 
Willamette  Law  Journal,  March,  197  3. 

Discj:;ses  the  inadequacy  of  Oregon's  greenbelt  law 
and  how  it  works  contrary  to  its  purposes. 

Wagenseil,  Harris.   "Property  Taxation  of  Agricultural  and 

Open  Space  Land."   Harvard  Journal  of  Legislation,  Novem- 
ber, 1970. 

An  older  article  outlining  the  process  by  which 
some  states  came  to  enact  preferential  assessment  statutes. 
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DIFFERENTIAL  ASSESSMENT 


FOOTNOTES 


■'•Montana  Department  of  Community  Affairs,  Differential 
Taxation  and  Agricultural  Land  Use,  Planning  Information 
Paper,  October,  1975.   p.  2. 

2For  a  discussion  of  the  legislative  history  of  this 
section,  see  the  above  cited  report,  pages  4  and  5. 

^Montana  Environmental  Quality  Council.   Land  Use  Policy 
Study.   December.  1974.   p.  70. 

4Attorney  General's  Opinion  dated  November  19,  1974. 

5According  to  the  DCA  report  above,  a  one-third  acquisition 
cost,  one-third  development  cost,  one-third  profit  margin  rule 
of  thumb  is  commonly  employed  by  land  development  interests 
to  assess  the  economic  feasibility  of  a  proposed  project.   The 
guideline  is  used  here  for  illustrative  purposes  only  and  may 
not  accurately  reflect  actual  investment  or  profit  expectations. 

°This  example  is  taken  directly  from  the  DCA  report  cited 
above,  pp.  7  and  8. 

7EQC  report,  p.  71. 
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APPENDIX   A 


ASSESSMENT   OF   PROPERTY 


84-437.2 


by  the  department  of  revenue  fixing  the  order  of  revaluation  of  property 
in  each  county  on  the  basis  of  the  last  revaluation  of  taxable  property  in 
each  county  prior  to  July  1,  1974,  in  order  to  adjust  the  disparities  therein 
between  the  counties.  The  plan  of  rotation  so  adopted  shall  provide  that 
all  property  in  each  county  shall  be  revalued  at  least  every  five  (5)  years 
or  that  no  less  than  twenty  per  cent  (20%)  of  the  property  in  each  county 
shall  be  revalued  in  each  year.  The  department  of  revenue  shall  furnish 
a  copy  of  the  plan  and  all  amendments  thereto  to  each  county  assessor 
and  the  board  of  county  commissioners  in  each  county. 

Histo.y:    En.   84-429.14  by  Sec.   1,   Ch.  Title  of  Act 

294,  L.  1975.  An  act  to  provide  for  a  cyclical  program 

for  the  revaluation  of  taxable  property. 

84-42C.15.  Equalization  of  valuations.  The  same  method  of  appraisal 
and  assessment  shall  be  used  in  each  county  of  the  state  to  the  end  that 
comparable  property  with  similar  true  market  values  and  subject  to 
taxation  in  Montana  shall  have  substantially  equal  taxable  values  at  the 
end  or  each  cyclical  revaluation  program  hereinbefore  provided. 

History:     En.   84-429.15   by   Sec.   2,   Ch. 
294,  L.  1975. 

84-429.16.  Use  of  valuations.  No  program  for  the  revaluation  of  prop- 
erty shall  be  implemented  for  taxation  in  any  county,  other  than  as  pre- 
scribed in  this  act. 

Historv:    En.  84-429.16  by  Sec.   3,  Ch. 
294,  L.  19.75. 

84-429.17.  Act  supplemental.  This  act  is  intended  to  be  supplementary 
to  and  is  not  intended  to  repeal  section  84-429.12,  R.  C.  M.  1947. 


History:     En.   84-429.17   by   Sec.   4,   Ch. 
294,  L.  1975. 

Separability  Clause 

Section    5   of   Ch.   294,   Laws   1975   read 
'If  a  part  o£  this  act  is  invalid,  all  valid 


parts  that  are  severable  from  the  invalid 
part  remain  in  effect.  If  a  part  of  this  act 
is  invalid  in  one  (1)  or  more  of  its  applica- 
tions the  part  remains  in  effect  in  all  valid 
applications  that  are  severable  from  the 
invalid  applications." 


84-437.1.  Legislative  intent  as  to  agricultural  property.  Since  the 
market  value  of  many  farm  properties  is  based  upon  speculative  pur- 
chases which  do  not  reflect  the  productive  capability  of  farms,  it  is  the 
legislative  intent  that  bona  fide  farm  properties  shall  be  classified  and 
assessed  at  a  value  that  is  exclusive  of  values  attributed  to  urban  influ- 
ences or  speculative  purposes. 


History:    En.  Sec.  1,  Ch.  512,  L.  1973. 

Title  of  Act 

An  act  to  provide  that  agricultural  land 
shall  be  classified,  appraised,  and  assessed 
according    to    its    value    for    agricultural 


purposes  without  regard  to  the  value  it 
may  have  for  other  purposes;  and  de- 
fining agricultural  lands,  establishing  pro- 
cedure and  providing  a  penalty;  amending 
sections  84-401  and  84-429.12,  R.  C.  M. 
1947. 


84-437.2.  Eligibility  of  land  for  valuation  as  agricultural.  (1)  Land 
which  is  actively  devoted  to  agricultural  use  shall  be  eligible  for  valua- 
tion, assessment  and  taxation  as  herein  provided  each  year  it  meets  either 
of  the  following  qualifications : 

27 
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84-4S7.3 


TAXATION 


A 

1 


(a)  The  area  of  such  land  is  not  less  than  five  (5)  contiguous  acres 
when  measured  in  accordance  with  provisions  of  section  84-43'  S,  R.  C.  M. 
1947,  and  it  has  been  actively  devoted  to  agriculture  durii-j  the  last 
growing  season  and  it  continues  to  be  actively  devoted  to  agricultural 
use  which  means ; 

(i)     it  is  used  to  produce  field  crops  including,  but  not  limited   to, 
grains,  feed  crops,  fruits,  vegetables ;  or 
(ii)     it  is  used  for  grazing ;  or 
(iii)     it  is  in  a  crop-land  retirement  program ;  or 

(b)  It  agriculturally  produces  for  sale  or  home  consumption  the 
equivalent  of  fifteen  per  cent  (15%)  or  more  of  the  owners'  annual  gross 
income  regardless  of  the  number  of  contiguous  acres  in  the  ownership. 

(2)  Land  shall  not  be  classified  or  valued  as  agricultural  if  it  is  sub- 
divided with  stated  restrictions  prohibition  its  use  for  agricultural  purposes. 

(3)  The  grazing  on  land  by  a  horse  or  other  animals  kept  as  a  hobby 
and  not  as  a  part  of  a  bona  fide  agricultural  enterprise  shall  not  be  con- 
sidered a  bona  fide  agricultural  operation. 

History:  En.  Sec.  4,  Ch.  512,  L.  1973; 
amd.  Sec  2,  Ch.  56,  L.  1974;  ami  Sec.  1, 
Ch.  457;  L.  1975. 
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Amendments 

The  1974  amendment  inserted  "any  of" 
following  "it  meets"  in  the  introductory 
phrase;  expanded  subdivision  (1)  which 
read:  "It  is  being  actively  devoted  to 
agriculture";  substituted  "value  of  graz- 
ing or  crops  produced  for  sale  or  home 
consumption"  for  "value  of  grazing  and 
field  crops"  in  subdivision  (2);  inserted 
"for  Bale  or  home  consumption"  in  subdi- 
vision (3);  and  deleted  a  subdivision  per- 
taining to  the  application  by  the  owner  of 
land  for  valuation  as  agricultural. 

The  1975  amendment  designated  the  first 
paragraph  as  subsection  (1);  redesignated 
former  subdivision  (1)  as  subdivision  (1) 
(a);  substituted  present  subdivision  (l)(a) 
for  "It  is  being  actively  devoted  to  agri- 
culture or  it  has  been  historically  devoted 


ta  agricultural  use  and  it  has  been  valued 
aiid  assessed  as  agricultural  land  for  the 
taxable  years  1971,  1972  and  1973  and  it 
continues  to  be  devoted  to  agricultural  use 
wli'ch  meaus";  redesignated  former  sub- 
divisions (a)  to  (c)  as  (i)  to  (iii)  of  sub- 
division (l)(a);  in  subdivision  (i)  inserted 
"field"  before  "crops";  deleted  a  former 
subsection  (2)  which  read  "The  area  of 
such  land  is  not  less  than  five  (5)  con- 
tiguous acres  when  measured  in  accord- 
ance with  the  provisions  of  section  8,  [84- 
437.6],  when  the  gross  value  of  grazing  or 
crops  produced  for  sale  or  home  consump- 
tion thereon  together  with  any  payments 
received  under  a  cropland  retirement  pro- 
gram totals  at  least  one  thousand  ($1,000) 
ptryear;  or";  redesignated  forme,  subdivi- 
sion (3)  as  subdivision  (l)(b);  added  "re- 
gardless of  the  number  of  contiguo"s  acres 
in  fhc  ownership"  at  the  end  of  subaivision 
(l)(b);  added  subsections  (2)  and  (3);  and 
made  minor  changes  in  phraseology. 


84-437.3.    Agricultural  uses  only 

land  as  agricultural,  the  department 

indicia  of  value  which  such  land  has 

History:    En.   Sec.  6,  Ch.  512,  L.  1973; 

amd.  Sec.  3,  Ch.  56,  L.  1974. 


The  1974  amendment  substituted  "In 
valuing  land  as  agricultural"  for  "In 
classifying    land    which    qualifies   as  land 


considered  in  valuation.  In  valuing 
of  revenue,  shall  consider  only  those 
foi'  agricultural  use. 

actively  devoted  to  agricultural  use  under 
the  test  prescribed  by  this  act,  and  as  to 
which  the  owner  thereof  has  made  timely 
application  for  valuation,  assessment  an<l 
taxation  hereunder  for  the  tax  year  in 
issue"  at  the  beginning  of  the  section. 


84-437.4.  Roll-back  tax — computation.  When  land  which  is  or  has 
been  in  agricultural  use  and  is  or  has  been  valued,  assessed  and  taxed 
under  the  provisions  of  this  act,  is  applied  to  a  use  other  than  agricultural, 
it  ihall  be  subject  to  an  additional  tax  hereinafter  referred  to  as  the  "roll- 
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back  taz,"  which  tax  shall  be  a  lien  upon  the  land  and  become  due  and 
payable  at  the  time  of  the  change  in  use. 

As  us>d  in  this  act,  the  word  "roll-back"  means  the  period  preceding 
the  change  in  use  of  the  land  not  to  exceed  four  (4)  years  during  which 
the  lard  was  valued,  assessed  and  taxed  under  the  provisions  of  this  act. 

The  assessor  shall  ascertain  the  following  in  determining  the  amount 
of  the  roll-back  tax  chargeable  on  land  which  has  undergone  a  change 
in  use: 

(1)  the  full  and  fair  value  of  the  land  as  determined  by  the  depart- 
ment oi  revenue  under  the  valuation  standard  applicable  to  land  in  the 
county  not  valued,  assessed  and  taxed  under  the  provisions  of  this  act; 

(2)  the  amount  of  the  land  assessment  as  unsubdivided  and  un- 
improved land  for  the  period  of  the  roll-back,  by  multiplying  such  full  and 
fair  market  value  by  the  number  of  years  included  in  the  roll-back  and 
by  multiplying  the  product  obtained,  by  the  assessment  ratio  in  effect  in 
the  year  in  which  the  change  in  use  of  the  land  is  made  as  determined  by 
the  state ; 

(3)  tne  average  mill  levy  applied  in  the  taxing  district  in  which  the 
land  is  located  by  dividing  the  aggregate  mill  levy  actually  applied  in  each 
respective  year  of  the  roll-back  by  the  number  of  years,  included  in  the 
roll-back ;  and 

(4)  the  amount  of  the  roll-back  tax  by  multiplying  the  taxable  value 
computed  from  the  amount  of  the  assessment  determined  under  subsec- 
tion (2)  hereof  by  the  average  mill  levy  determined  under  subsection 
(3)  hereof,  less  the  amount  of  real  property  taxes  actually  paid  during  the 
period  of  the  roll-back. 

History:     £11.  Sec.  6,  Ch.  512,  L.  1973. 

84-437.E.  Roll-back  tax  procedures  governed  by  nonagricultural  provi- 
sions. The  assessment  of  the  roll-back  tax  imposed  by  section  5  [84- 
437.3],  the  attachment  of  the  lien  for  such  taxes,  and  the  right  of  the 
owner  or  other  interested  party  to  review  any  judgment  of  the  de- 
partment of  revenue  or  local  tax  appeal  board  affecting  such  roll-back 
tax,  shall  be  governed  by  the  procedures  provided  for  the  assessment 
and  taxation  of  real  property  not  valued,  assessed  and  taxed  under  the 
provisions  of  this  act.  The  roll-back  tax  collected  shall  be  paid  into 
the  county  treasury  and  paid  by  the  treasurer  to  the  various  taxing  units 
pro  rata  in  accordance  with  the  levies  for  the  current  year. 
History:    En.  Sec.  7,  Ch.  512,  L.  1973. 

84-437.6.  Improvements  on  agricultural  land.  In  determining  the  total 
area  of  land  actively  devoted  to  agricultural  use  there  shall  be  included 
the  area  of  all  land  under  barns,  sheds,  silos,  cribs,  greenhouses  and  like 
structures,  lakes,  dams,  ponds,  streams,  irrigation  ditches  and  like  facilities. 


History:    En.  Sec.  8,  Ch.  512,  L.  1973; 
amd.  Sec.  2,  Ch.  457,  L.  1975. 

Amendnents 

The   1975  amendment  deleted  "but  land 


under  and  such  additional  land  as  may  be 
actually  used  in  connection  with  the  farm- 
house shall  be  excluded  in  determining 
such  total  area"  at  the  end  of  the  section. 
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84-437.7  TAXATION 

84-437.7.    Repealed. 

RePeal  valuation    as    agricultural    land,    was    re- 

Section    84-437.7    (En.    Sec.   9,   Ch.    512,       pealed  by  Sec.  6,  Ch.  56,  Laws  1974. 
L.   1973),  relating  to   the   application   for 

84-437.8.  Continuance  of  valuation  as  agricultural  land— roll-back  tax 
attaching  on  change  of  use.  Continuance  of  valuation,  assessment  and 
taxation  under  this  act  shall  depend  upon  continuance  of  the  land  in 
agricultural  use  and  compliance  with  the  other  requirements  of  this  act 
and  not  upon  continuance  in  the  same  owner  of  title  to  the  land.  Liability 
to  the  roll-back  tax  shall  attach  when  a  change  in  use  of  the  land  occurs 
but  not  when  a  change  in  ownership  of  the  title  takes  place  if  the  new 
owner  continues  the  land  in  agricultural  use,  under  the  conditions  pre- 
scribed in  this  act. 
History:    En.  Sec.  10,  Ch.  612,  L.  1973. 

84-437.9.  Roll-back  tax  on  change  of  use  of  part  of  tract.  Separation 
or  split  off  of  a  part  of  the  land  which  is  bfing  valued,  assessed  and  taxed 
under  this  act,  either  by  conveyance  or  other  actions  of  the  owner  of 
such  land,  for  a  use  other  than  agricultural,  shall  subject  the  land  so 
separated  to  liability  for  the  roll-back  tax  applicable  thereto,  but  shall 
not  impair  the  right  of  the  remaining  land  to  continuance  of  valuation, 
assessment  and  taxation  hereunder,  provided  it  meets  the  minimum  re- 
quirements of  this  act. 
History:    En.  Sec.  11,  Ch.  512,  10.  1973. 

84-437.10.    Agricultural  land  taken  under  eminent  domain.    The  taking 
of  land  which  is  being  valued,  assessed  and  fixed  under  this  act  by  right 
of  eminent  domain  shall  not  subject  the  land  so  taken  to  the  roll-back 
tax  herein  imposed. 
History:    En.  Sec.  12,  Ch.  612,  L.  1973. 

84-437.11.  Tract  crossing  county  line  considered  as  whole.  Where 
contiguous  land  in  agricultural  use  in  one  ownership  is  located  in  more 
than  one  (1)  county,  compliance  with  the  minimum  requirements  shall  be 
determined  on  the  basis  of  the  total  area  and  value  of  farm  crops  on  such 
land  and  not  the  area  or  value  of  farm  crops  on  land  which  is  located  in 
the  particular  county. 
History:    En.  Sec.  13,  Ch.  512,  L.  1973. 

84-437.12.  Factual  details  as  to  agricultural  land  to  be  shown  on  tax 
list.  The  factual  details  to  be  shown  on  the  assessor's  tax  list  and  dupli- 
cate with  respect  to  land  which  is  being  valued,  assessed  and  taxed  under 
this  act  shall  be  the  same  as  those  set  forth  by  the  assessor  with  respect 
to  other  taxable  property  in  the  county. 
History:    En.  Sec.  14,  Ch.  612,  L.  1973. 

84-437.13.     Rules— regulations — forms.    The  state  department  of  reve- 
nue is  empowered  to  promulgate  such  rules  and  regulations  and  to  pre- 
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ntjrieultural    land,    was    re- 
6* Ch.  56,  Laws  1974. 


scribe  such  forms  as  it  shall  deem  necessary  to  effectuate  the  purposes  of 
this  act. 
History:    En.  Sec.  15,  Ch.  512,  L.  1973. 
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84-437.14.     Violation  as  misdemeanor.    Any  person  who  violates  any 
provision  of  this  act  shall  be  guilty  of  a  misdemeanor. 
History:  En.  Sec.  16,  Ch.  512,  L.  1973. 

64-437.15.  Reclassification  by  department  of  revenue.  The  department 
of  revenue  or  its  agent  may  reclassify  land  as  nonagricultural  upon  giving 
due  notice  to  the  property  owner  under  the  provisions  of  section  84-429.11. 
Upon  notice  of  a  change  in  classification  of  land  from  agricultural  to  an- 
other use,  the  property  owner  may  petition  the  department  of  revenue  to 
reclassify  the  land  as  agricultural  by  completing  a  form  prescribed  by  the 
department  of  revenue  and  by  producing  whatever  information  is  neces- 
sary to  prove  that  the  subject  land  meets  th  definition  of  agricultural  land 
emoodied  in  section  84-437.2,  R.  C.  M.  1947. 

History:  En.  84-437.15  by  Sec.  4,  Ch.  56, 
L.  '.974. 

Title  of  Act 

An  act  amending  sections  84-401,  84- 
437.2,  84-437.3,  R.  C.  M.  1947,  to  provide 
that  agricultural  land   shall  be   classified, 


appraised,  and  assessed  according  to  its 
value  for  agricultural  purposes;  repealing 
section  84-437.7;  providing  an  effective 
date;  and  to  provide  a  refund  for  all  late 
application  penalties  collected  under  sub- 
section (4)  (a)  of  section  84-437.2,  K.  C.  M. 
1947,  as  it  was  before  these  amendments. 


84-437.16.  Reclassification  by  owner.  Whenever  land  which  is  or  has 
been  in  agricultural  use  and  is  or  has  been  valued,  assessed  and  taxed  for 
agricultural  use  is  applied  to  a  use  other  than  agricultural,  the  owner  shall 
notify  the  county  assessor  and  the  county  assessor  shall  cause  the  following 

statement  to  be  recorded  by  the  county  recorder:  "On  the  day 

of  ,  19 ,  this  land  became  subject  to  the  roll-back  tax 

imposed  by  section  84-437.4." 

History:  En.  84-437.16  by  Sec.  5,  Ch.  56,  Repealing  Clans© 

L.  1974.  Bection   6   of   Ch.   56,   Laws   1974    read: 

"Section  84-437.7  is  repealed." 

84-437.17.  Refund  of  late  filing  fee.  The  county  commissioners  shall 
refund  twenty-five  dollars  ($25)  to  each  person  who  paid  a  late  filing  fee 
under  the  provisions  of  section  84-437.2(4) (a),  R.  C.  M.  1947. 

department  of  revenue.  The  county  as- 
sessor shall  continue  to  accept  applications 
filed  within  sixty  (60)  days  after  October 
1  upon  payment  of  a  late  filing  fee  in  the 
amount  of  twenty-five  dollars  ($25),  which 
shall  be  paid  to  the  county  treasurer." 

Effective  Date 

Section  8  of  Co.  56,  Laws  1974  provided 
the  act  should  be  in  effect  from  and  after 
its  passage  and  approval.  Approved  Feb- 
ruary 28,  1974. 


History:  En.  84-437.17  by  Sec.  7,  Ch.  56, 
L.  1974. 

Compiler's  Notes 

Section  84-437.2(4)  (a)  referred  to  in 
this  section  was  deleted  by  the  1974 
amendment  of  Sec.  84-437.2.  The  subdivi- 
sion read  "Application  by  the  owner  of 
the  land  for  valuation  hereunder  is  sub- 
mitted on  or  before  October  1  of  the  yeir 
Immediately  preceding  the  tax  year  to  the 
couiity  assessor  in  which  such  land  is  sit- 
uated on  the  form  prescribed  by  the  state 


84-439.     (2033)     Property  concealed,  misrepresented,  etc.    Any  prop- 
erty willfully  concealed,  removed,  transferred,  or  misrepresented  by  the 
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TRANSFER  OF  DEVELOPMENT  RIGHTS 


One  of  the  newer  and  more  innovative  techniques  being  proposed 
to  preserve  prime  agricultural  lands  is  a  system  known  as  "trans- 
fer of  development  rights"  (TDR) .   This  concept  arose  out  of  the 
widespread  dissatisfaction  among  land  use  planners  and  developers 
alike  with  conventional  tools  for  guiding  development  such  as 
zoning,  subdivision  regulations,  and  building  codes.   From  the 
standpoint  of  the  planner,  these  methods  of  control  have  not 
prevented  leapfrog  development,  urban  sprawl,  and  destruction  of 
productive  farmland-   And  from  the  landowners'  and  developers' 
point  of  view,  the  traditional  controls  have  produced  development 
windfalls  for  a  few  while  excluding  others  from  these  development 
benefits.   The  system  of  TDR  was  conceived  as  a  method  for  more 
equally  distributing  development  benefits  while  providing  an 
economic  incentive  to  landowners  and  developers  to  engage  in  land 
use  practices  that  the  community  determines  to  be  desirable. 
One  such  desirable  land  use  goal  is  the  preservation  of  prime 
agricultural  land.   The  purpose  of  this  section  is  to  discuss  the 
TDR  concept  and  its  potential  application  in  Montana  and  to  pro- 
vide a  list  of  sources  for  more  detailed  study  of  the  system. 

The  basic  concept  or  TDR  is  simply  to  restrict  development  in 
one  area,  while  promoting  it  in  another.   The  system  is  based 
on  the  idea  that  development  rights,  like  mineral  and  air 
rights,  are  separate  from  the  actual  ownership  of  land.   Thus 
they  can  be  regulated  just  as  mineral  and  air  rights  are. 
A  development  right  is  defined  as  that  right  under  which  an 
owner  of  land  may  change  its  uses,  usually  by  building  struc- 
tures, subdividing,  or  in  some  other  way  developing  the  property. 
For  example,  if  the  agricultural  value  of  a  given  acre  of  land 
is  $200,  but  the  market  value  is  $600,  then  the  difference 
between  the  two  figures  is  probably  primarily  the  land's 
development  potential  or  the  landowner's  development  right. 
Fundamental  to  the  TDR  system  is  the  concept  that  under 
governmentally  established  guidelines,  development  rights 
may  be  transferred  in  specific  quantities,  from  one  parcel 
of  land  to  another  parcel  not  necessarily  contiguous,  but  in 
the  same  development  rights  district  or  zone.1 

How  does  TDR  work?   An  answer  to  this  question  must  be  primarily 
theoretical,  because  the  TDR  concept  is  still  relatively  new 
and  untried  in  this  country.   However,  two  basic  steps  are 
required  for  a  state  or  community  to  establish  a  TDR  program: 

(1)  The  governing  body  must  designate  those  areas  in 
which  they  wish  to  preserve  agricultural  land  or 
restrict  development.   The  owners  of  land  in  these 
designated  areas  would  then  be  issued  certificates 
for  each  unit  of  land  that  they  would  not  be  able 
to  develop. 
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(2)  Another  area  would  then  be  designated  where 
the  development  rights  certificates  could  be 
transferred. 

The  owners  of  land  in  the  developable  areas  are  then  required 
to  purchase  development  rights  certificates  from  owners  of 
preserved  land,  should  the  former  group  want  to  develop 
their  land.   To  insure  the  marketability  of  TDR  certificates, 
the  governing  body  must  provide  some  form  of  inventive 
"zoning."   This  zoning  would  permit  developers  to  build 
beyond  the  maximum  limits  allowed  under  pre-existing  zoning 
regulations  if  they  possessed  a  development  rights  certifi- 
cate, thus  promoting  a  demand  for  the  certificates . 2 

Another  way  that  TDR  works  is  when  a  local  governing  body 
purchases  particular  property  or  development  rights,  such 
as  scenic  easements  or  agricultural  rights.   This  system  is 
embodied  in  the  Suffolk  County,  New  York  system,  a  detailed 
discussion  of  which  is  available  in  Legislative  Council 
resource  material. 

Clearly,  the  TDR  system  is  not  a  replacement  for  planning 
and  zoning.   In  fact,  planning  would  have  to  take  place  for 
it  to  function.   Areas  of  desirable  development  and  of  pre- 
servation would  have  to  be  agreed  upon.   However,  the  creation 
of  these  areas  would  be  made  acceptable  because  landowners 
would  be  compensated  for  a  lowering  or  raising  oi  the  value 
of  their  land  as  a  result  of  the  designation.   Two  proponents 
of  TDR,  Chavooshian  and  Norman,  state  in  a  feasibility  study 
resulting  in  legislation  for  New  Jersey,  that  ''more  predict- 
ability, essential  to  effective  planning,  is  promoted  since 
all  open-space  designations  are  identified  and  permanently 
locked  in  the  master  plan  and  its  zoning  regulations ." 3   Also, 
areas  where  expansion  is  permitted  are  known,  as  well  as  the 
level  of  growth,  enabling  a  state  or  community  to  plan  for 
increasing  needs.   It  is  this  reliance  on  more  intensive 
land  use  planning  that  makes  widespread  acceptance  of  TDR  in 
Montana  unlikely. 

The  system  of  transferable  development  rights  has  been  applied 
in  only  a  few  jurisdictions  throughout  the  country.   It  has 
been  proposed  statewide  in  Maryland,  New  Jersey,  Colorado, 
Wisconsin  and  Oregon,  but  as  of  September,  1975,  had  not  been 
enacted  in  any  of  the  states  that  were  surveyed.   Legislation 
enabling  local  jurisdictions  to  institute  TDR  have  been  more 
successful.   These  include  the  New  York  and  Chicago  Landmark 
Preservation  Plans,  the  Puerto  Rican  Phosphorescent  Bay  Plan, 
Suffolk  County,  New  York,  and  Bridger  Canyon  in  Montana.   The 
latter  two  instances  are  of  particular  interest. 

Suffolk  County,  New  York,  has  adopted  a  modified  TDR  system 
to  protect  dwindling  but  essential  potato  and  vegetable  farming 
from  rapid  urban  development.   A  local  zoning  ordinance  (#26, 
Sect.  2-40-30)  permits  an  optional  transfer  of  development 
rights  to  preserve  prime  agricultural  lands.   In  certain  cases 
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farmers  are  allowed  to  transfer  the  development  potential  of  their 
lands  to  another  tract  in  a  different  district  which  permits  a 
higher  density.   The  farmland  would  then  become  part  of  a  municipal 
land  trust  for  perpetuity.   The  farmer  could  continue  to  farm  on 
the  land  for  a  nominal  rent  fee,  all  the  while  benefiting  from 
the  development  taking  place  on  the  second  tract. ^ 

The  Bridger  Canyon  experience  is  an  example  of  local  landowners 
establishing  their  own  district  and  operating  a  TDR.   At  the  May 
1975  meeting  of  the  Montana  Association  of  Planners  and  Montana 
Association  of  Planning  Board  members,  Ms.  Jane  Newhall,  a  resident 
of  Bridger  Canyon  and  instigator  of  the  program,  described  how 
local  residents  were  attempting  to  save  the  canyon  from  increasing 
loss  of  grazing  and  hay  land  to  second  home  development  related  to 
the  Bridger  Bowl  Ski  Area  by  establishing  a  type  of  private  TDR 
system  among  landowners.   It  should  also  be  noted  that  the  1975 
Open-Space  Land  and  Voluntary  Conservation  Easements  Act  (chapter 
489,  Laws  of  1975)  is  a  limited  form  of  a  TDR  proposal.   Under 
this  act  developments'  rights  are  exchanged  for  favorable  tax 
treatment  and  other  benefits.   As  yet  it  is  too  early  to  evaluate 
these  TDR  systems. 

The  literature  on  transferable  development  rights  is  replete  with 
theories  on  how  different  forms  of  the  idea  can  work.   Unfor- 
tunately they  are  all  just  theories.   The  primary  disadvantage 
to  the  system  is  the  fact  that  it  is  untested  on  a  broad  scale. 
In  Montana,  where  comprehensive  land  use  planning  has  not  gained 
widespread  acceptance,  the  TDR1 s  reliance  on  such  planning  also 
makes  its  acceptance  unlikely  except  in  small  areas  subject  to 
severe  development  pressure.   There  are  many  kinks  in  the  TDR 
system  to  be  worked  out,   such  as  how  the  rights  will  be  taxed  and 
how  to  insure  the  districts  will  be  created  fairly.   These  and 
other  problems  discussed  in  the  literature  on  TDR  mar  the  attractive 
features  of  the  system,  which  are  compensation  for  the  "taking"  of 
development  rights  and  an  economic  incentive,  not  just  government 
regulation,  for  good  land  use  and  preservation  of  agricultural 
land. 

For  those  people  wishing  to  pursue  TDR' s  beyond  this  brief 
description,  the  following  list  of  the  growing  body  of  literature 
on  the  subject  will  be  useful. 
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TRANSFER  OF  DEVELOPMENT  RIGHTS 
SELECTED  ANNOTATED  BIBLIOGRAPHY 


Andrews,  John.   "The  Concept  of  Transferable  Development  Rights: 
Their  Use  in  Rural  Areas."   Working  papers  for  the  Divi- 
sion of  Planning,  Department  of  Community  Affairs. 
Helena,  1976. 

A  good  background  for  the  application  of  TDR's  in 
Montana,  although  still  in  rough  draft  form. 

Caldwell,  Lynton  K.  "Rights  of  Ownership  or  Rights  of  Use?  -- 
The  Need  for  a  New  Conceptual  Basis  for  Land  Use  Policy." 
William  and  Mary  Law  Review,  Summer  19  74. 

An  article  detailing  the  legal  theory  of  land  use 
and  land  ownership.  Suggests  a  radical  departure  from 
current  practices. 

Clark,  Richard  T.   "Transferable  Development  Rights:   Some 
Problems  in  Evaluation."   Presented  at  "Workshop  on 
Economic  Research  for  Land  Use  Planning,"  Batelle  Seattle 
Research  Center,  December  17,  1974. 

Notes  from  a  speech  prepared  by  a  University  of 
Wyoming  Professor  of  Agricultural  Economics,  describing 
some  of  the  problems  associated  with  TDR's. 

Costonis,  John  J.  "Development  Rights  Transfer:  Easing  the 
Police-Power  —  Eminent-Domain  Deadlock."  Land  Use  Law 
and  Zoning  Digest,  Volume  26,  No.  3,  1974. 

An  article  by  one  of  the  leading  proponents  of 
TDR  citing  many  of  its  theoretical  advantages. 

Derr,  Donn  A.,  ^t  al .   "Transfer  of  Development  Rights  -- 

Its  Problems  and  Potential  as  a  Land  Use  Control  Technique, 
Northeastern  Agricultural  Economics  Council  Journal, 
October,  19"73. 

Helb,  John  Vincent,  et  al.  Development  Rights  Bibliography, 
Rutgers  University,  1976. 

Hicks,  Jimmy  E.   ''Transfer  of  Development  Rights."   State 
Planning  Issues,  1974.   Council  of  State  Governments, 
Lexington,  Kentucky. 

One  of  the  least  complicated,  shortest,  and  most 
understandable  articles  on  TDR. 

Ishee,  Sidney.   "Preserving  Open  Space  Through  the  Private 
Transfer  of  'Development  Rights.'"   A  paper  prepared 
for  the  Inaugural  Convention  of  the  Eastern  Economic 
Association,  State  University  of  New  York,  Albany, 
New  York,  October  26,  1974. 

A  proponent  of  TDR  as  a  means  of  providing  an 
alternative  to  arbitrary  government  control,  Ishee 
provides  formulae  for  how  private  TDR's  can  work. 
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Kinnard,  David.  "An  Analysis  of  Development  Rights  Transfer," 
Research  for  Land  Use  Policy  Study,  Environmental  Quality 
Council,  Helena,  1974. 

Gives  a  good  discussion  of  the  legal  background  to 
TDR. 

Klein,  John.   Presentation  to  May  1975  meeting  of  Montana 
Association  of  Planners  on  TDR  in  Suffolk  County,  New 
York.   Big  Sky,  Montana. 

Levin,  Melvin,  et  al.   New  Approaches  to  State  Land  Use  Policies, 
Lexington,  Massachusetts,  D.  C.  Heath  and  Company,  1974. 
A  good  general  discussion  of  TDR. 

Woodbury,  Steven  R.   "Transfer  of  Development  Rights:   A 
New  Tool  for  Planners."   AIP  Journal,  January,  1975. 

Describes  the  diversity  and  complexity  of  TDR  pro- 
posals and  questions  raised  by  each.   A  qood  description 
of  the  various  proposals  current  in  January  of  1975. 
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FOOTNOTES 

ijohn  Andrews,  Division  of  Planning,  D.C.A.,  working 
papers  on  TDR,  "The  Concept  of  Transferable  Development 
Rights:   Their  Use  in  Rural  Areas."   August  23,  1976. 

2 Jimmy  E.  Hicks,  "Transfer  of  Development  Rights," 
State  Planning  Issues,  1974,  pp.  9  and  10. 

3Budd  Chavooshian  and  Thomas  Norman,  Transfer  of  Develop- 
ment Rights:   A  New  Concept  in  Land  Use  Management,  Cooperative 
Extension  Service,  Cook  College,  Rutgers  University,  Leaflet 
No.  492,  1973. 

^David  Kinnard,  An  Analysis  of  Development  Rights 
Transfer,  Research  for  Land  Use  Policy  Study.   Environmental 
Quality  Council ,  1974. 
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LAND  BANKING 


Like  other  new  proposals  for  promoting  preservation  of  agricultural 
land,  the  idea  of  land  banking  grew  from  an  expanding  dissatis- 
faction with  traditional  tools  for  achieving  these  goals.   Land 
banking  occurs  when  a  governmental  entity  --  either  state,  local, 
or  regional  —  or  a  public  corporation  is  empowered  to  acquire, 
hold,  develop,  and  dispose  of  developable  land  to  control  the 
future  growth  of  the  area,  while  providing  an  economic  incentive 
to  the  landowner  and  developer.   In  this  section,  the  idea  of  land 
banking  and  its  potential  application  in  a  rural  area  similar  to 
Montana  will  be  briefly  outlined. 

Although  the  idea  of  land  banking  is  not  new,  it  is  only  recently 
being  considered  as  a  means  of  preserving  prime  agricultural  lands. 
Several  European  countries  have  successfully  operated  land  banks 
in  various  forms  for  many  years.   Although  local  governments  in 
this  country,  with  the  exception  of  Puerto  Rico,  have  never  main- 
tained land  reserves  as  a  means  of  guiding  and  controlling  urban 
development,  lands  nave  been  publicly  acquired  in  advance  for 
schools,  roads,  and  industrial  parks,  and  the  Federal  Government 
has  always  maintained  a  general  land  reserve  (i.e.,  the  public 
domain) . 1 

There  are  three  types  of  land  banking:   (1)   advance  acquisition 
by  governmental  agencies  of  land  for  traditional  public  uses  such 
as  parks,  schools,  and  airports;   (2)   public  acquisition  of  areas 
of  critical  environmental  concern  to  preclude  private  development; 
and  (3)  the  acquisition  by  public  agencies  of  developable  land  or 
farmland  to  control  the  kind  of  growth  it  wants  and  to  ensure  an 
adequate  supply  of  this  land  at  a  reasonable  price. 

The  goals  of  land  banking  include: 

(1)  the  supplementing  of  existing  land  use  regulatory 
programs  by  enabling  a  community  to  achieve  specific 
and  flexible  control  over  the  use  of  land  to  a 
degree  not  possible  through  zoning  regulations; 

(2)  the  preservation  of  certain  areas  essential  to  the 
needs  of  the  community; 

(3)  the  provision  to  the  community  of  adequate  land 
at  reasonable  prices  for  use  when  needed; 

(4)  the  return  of  the  appreciation  in  value  of  land 
for  the  public's  investment  of  services; 

(5)  a  reduction  in  the  artificial  and  inflated  value 
of  agricultural  land  due  to  holding  for  specula- 
tion. 
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Public  land  banking  of  the  public  development  corporation 
variety  operates  in  several  cities  throughout  the  United 
States:   Philadelphia,  Milwaukee,  Southampton  on  Long  Island, 
New  York,  to  name  a  few.   Some  of  the  states  have  also  begun 
to  develop  programs  and  organizations  to  deal  with  urban 
development  through  land  banking.   These  include  Illinois, 
Kentucky,  Louisiana,  New  York,  and  Ohio.2 

Land  banking  of  the  order  that  Montanans  concerned  with 
preserving  agricultural  land  might  be  interested  in,  is 
taking  place  on  a  wider  scale  in  Saskatchewan.   At  a  meeting 
in  the  summer  of  1975,  sponsored  by  the  Montana  Association 
of  Conservation  Districts  and  the  Environmental  Information 
Center,  David  Miner,  Commissioner  of  the  Saskatchewan  Land 
Bank  explained  its  program  and  its  potential  for  other  agri- 
cultural areas  such  as  Montana.   The  Saskatchewan  system  has 
as  its  purpose  to  facilitate  the  transfer  of  family  farms 
from  generation  to  generation  and  to  enable  people  who  wish 
to  begin  farming  to  do  so  independent  of  substantial  family 
assistance.   The  program  helps  maintain  rural  communities 
and  preserve  the  agricultural  base  of  the  economy  by  creating 
opportunities  for  people  who  may  not  otherwise  have  had  the 
chance,  to  establish  and  operate  a  profitable  farm  or  ranch 
business. 


The  Saskatchewan  Land  Bank  may: 

(1)  Purchase  farms  outright  from  those  who  wish  to 
retire  from  farming. 

(2)  Transfer  the  family  farm  from  generation  to 
generation.   There  is  no  competition  for  lease 
in  a  direct-descendant  sale. 

(3)  Lease  land  to  those  with  farming  ability  who 
wish  to  start  farming. 

(4)  Lease  land  to  those  who  require  additional  land 
for  a  viable  farm  unit. 

(5)  Provide  counselling  and  management  assistance 
to  those  renting  land. 

(6)  Provide  loans  to  farmers  leasing  Land  Bank  land 
for  improvements  on  the  land. 

(7)  Purchase,  with  lease-back  option,  all  or  part  of 
the  land  of  persons  who  wish  to  continue  to  farm 
but  need  to  reduce  their  debt  or  free  capital  for 
the  purposes  of  intensifying  production.-* 

The  Land  Bank  Commission  can  buy  agricultural  land  from  anyone 
who  wishes  to  sell.   However,  priorities  for  purchase  are 
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established  in  the  law  when  more  land  is  offered  for  sale 
than  the  Land  Bank  can  afford.   The  Commission  will  purchase: 

(1)  Large  tracts  of  land  capable  of  supporting 
two  or  more  operators. 

(2)  Parcels  of  land  which  constitute  a  full  unit. 

(3)  From  farmers  who  wish  to  retire  and  transfer 
their  land  to  their  direct  descendants. 

(4)  From  persons  wishing  to  sell  land  that  can  be 
used  to  establish  or  assist  in  the  establishment 
of  a  viable  farm  unit. 

(5)  From  persons  having  a  need  to  sell  the  land, 
and  a  lack  of  an  available  sale  alternative.4 

The  Land  Bank  purchases  land  at  market  value  determined  by 
appraisals  consistent  with  land  of  similar  quality  in  the 
same  area.   The  Land  Bank  then  leases  the  land  to  qualified 
lessees  for  an  amcunt  not  lower  than  5  percent  or  6-1/2  percent 
higher  than  the  markat  value  for  a  ten-year  period.   The  lease 
may  be  passed  on  to  descendants  of  the  original  lessee.   The 
lessee  may  purchase  the  land  after  leasing  it  for  five  years. 
Improvements  on  the  land  are  sold  to  the  lessee. 

The  Land  Bank  is  administered  by  three  full-time  commissioners 
who  are  responsible  for  general  administration  of  the  program 
and  who  review  and  make  final  decisions  on  all  purchases  and 
allocations.   The  full-time  commissioners,  together  with  one 
part-time  commissioner,  are  responsible  for  policy  development. 
Regional  counselors  provide  management  assistance,  coordination 
of  extension  services  to  lessees,  information  on  the  Commission' 
activities,  and  other  assistance  that  may  be  necessary.   A 
counselor  is  basically  responsible  for  the  Land  Eank  Program 
in  the  region  he  represents. 

A  three-member  Appsal  Board  deals  with  complaints  arising  from 
decisions  made  by  the  Commission.   Matters  that  may  be  appealed 
are:   lease  allocation;  refusal  to  sublease;  lease  termination; 
sale  of  Commission  land;  and  removal  of  and  payment  for  improve- 
ments. 5 

The  Saskatchewan  program  appears  to  be  operating  successfully 
thus  far.   A  system  with  such  wide-ranging  authority  has  not 
been  tried  in  this  country.   Legislation  similar  to  Saskatche- 
wan's was  introduced  in  Minnesota  and  North  Dakota  but 
failed.   As  with  TDR,  the  land  banking  idea  is  complex  and 
untested  and  therefore  unacceptable  to  many  agriculturalists. 
It  also  involves  government  ownership,  an  anathema  to  many, 
despite  the  economic  incentives  it  offers.  Thus   land  banking, 
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like  transfer  of  development  rights,  will  probably  only  become 
politically  acceptable  when  development  pressures  and  the  loss  of 
family  farms  becomes  so  severe  as  to  result  in  a  relatively  ex- 
treme measure. 

The  following  is  a  list  of  sources  for  further  research  into  land 
banks. 
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LAND  BANKING 
SELECTED  ANNOTATED  BIBLIOGRAPHY 


Feinman,  Jan  M.   "Judicial  Review  of  Land  Bank  Disposition," 
41  University  of  Chicago  Law  Review  19  74. 

This  article  concentrates  primarily  on  urban  land 
banking,  but  gives  a  good  background  of  the  constitutional 
grounding  of  land  banks. 

Fishman,  Richard  P.  and  Gross,  Robert  D.   "Public  Land  Banking: 
A  New  Praxis  for  Urban  Growth."   Case  Western  Reserve 
Law  Review,  Vol.  23,  1972. 

A  long  and  detailed  article  setting  up  the  frame- 
work for  the  kinds  of  decisions  involved  in  developing 
a  working  model  of  a  land  bank  and  detailing  problems 
inherent  in  land  banking  in  the  American  legal  context. 

Kinnard,  David.   "Public  Land  Banking:   A  Solution  for  Montana's 
Land  Use  Problems?"   Environmental  Quality  Council  Third 
Annual  Report.   1974. 

A  good  article  tracing  the  legal  foundations  of 
land  bankin?. 

Lefcoe,  George.   "Land  Banking  in  the  United  States"  presented 
to  the  ALI-ABA  Course  on  Land  Planning  and  Regulation 
of  Development  II,  November  1973. 

Reuter,  Frederick  H.  "Preserving  Farm  Land  Through  Zoning 
and  a  Community  Land  Trust,"  Land  Use  Controls  Annual 
1971 ,  American  Society  of  Planning  Officials. 

Saskatchewan  Land  Bank  Commission.   1974  Annual  Report.   Regina, 
1974. 

Information  Bulletin  1975.   Regina,  1975. 
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FOOTNOTES 


■^■Richard  Fishman  and  Robert  Gross,  "Public  Land  Banking: 
A  New  Praxis  for  Urban  Growth."   Case  Western  Reserve  Law 
Review,  1972,  p.  898. 

2David  Kinnard.   "Public  Land  Banking:   A  Solution  for 
Montana's  Land  Use  Problems?"   Land  Use  Policy  Study,  Environ- 
mental Quality  Council,  1974.   p.  82. 

The  Saskatchewan  Land  Bank  Commission,  Information 
Bulletin,  1975. 

4Ibid. 

5ibid. 
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AGRICULTURAL  DISTRICTS 


The  creatior  of  agricultural  districts  or  preserves  is  another 
means  by  which  states  have  sought  to  preserve  agricultural 
land.   This  concept  is  viewed  as  an  extension  of  the  tradi- 
tional "greenbelt"  or  use-value  assessment  acts  and  was 
developed  first  in  this  country  in  two  of  the  most  populous 
states:   California  and  New  York. 

The  legislatures  of  these  two  states  and  others  that  have 
followed  more  recently  (Maryland,  Oregon,  Minnesota,  and 
Wisconsin)  sought  to  preserve  a  maximum  amount  of  the  limited 
supply  of  agricultural  land,  both  to  conserve  an  important 
economic  resource  and  to  ensure  an  adequate  food  supply  for 
future  generations.   In  California  and  New  York,  the  legis- 
latures found  that  premature  and  unnecessary  conversion  of 
agricultural  land  to  urban  areas  creates  urban  sprawl,  higher 
costs  to  the  community  for  providing  services,  higher  taxes 
for  farmers,  and  an  unwillingness  of  farmers  to  invest  in 
farm  improvements.   The  preservation  of  agricultural  land 
was  also  found  to  have  a  definite  public  value  in  providing 
open  space,  an  important  asset  to  adjacent  urban  areas. 

Agricultural  districts  laws  seek  to  accomplish  these  goals 
by  establishing  agricultural  district  advisory  boards  in  each 
county  to  cooperate  with  county  governments  in  establishing 
agricultural  districts  or  preserves.   These  districts  are 
created  after  public  hearings,  and  in  New  York,  inclusion  in 
a  district  is  totally  voluntary.   In  California,  the  county 
itself  may  initiate  preserve  formation  hearings  in  certain 
key  agricultural  areas.   In  New  York,  the  Commissioner  of 
Environmental  Conservation  may  create  districts  covering 
unique  and  irreplaceable  agricultural  land,  as  defined  in  the 
statute. 

Once  lands  are  included  in  the  district,  uses  incompatible  with 
agriculture  are  prohibited.   Conversion  to  a  non-agricultural 
use  is  also  prevented  by  the  statute,  although  in  New  York, 
the  penalty  for  conversion  is  merely  a  five-year  tax  roll- 
back.  Thus,  by  preventing  non-agricultural  uses  from  occurring 
within  a  district,  farmland  is  not  subject  to  the  artificial 
or  speculative  pressures  of  nearby  urban  areas.   The  farmer 
or  rancher  gains  by  having  his  taxes  lowered  and  by  being 
free  from  restrictions  on  his  agricultural  process  such  as 
nuisance  suits  by  suburbanites  objecting  to  farm-related  odors 
or  from  stock -chasing  suburbanite  dogs. 

Although  the  weaker  of  the  two  statutes,  the  New  York  agri- 
cultural districts  law  has  been  effective  in  accomplishing 
its  goals.   According  to  two  Cornell  University  economists, 
Bernard  Stanton  and  Howard  Conklin,  the  law  has  received 
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acceptance  in  the  agricultural  community.   Since  the  law's 
enactment  in  1971,  the  formation  of  agricultural  districts 
less  than  75  miles  from  New  York  City  has  grown  at  a  rapid 
rate.   The  two  economists  stated  that  "scattered  urban  de- 
velopment has  led  to  speculation  and  false  expectations  about 
windfall  gains  in  the  land  market.   The  last  thing  most  com- 
munities need  is  idle  land  out  of  production  today  in  the 
hope  that  it  will  compete  in  a  new  use  in  some  unknown 
tomorrow."!   Apparently  the  New  York  agricultural  districts 
law  has  helped  to  combat  these  uncertainties.   About  100 
agricultural  districts,  covering  nearly  one  million  of  the 
state's  30  million  acres,  were  formed  in  1972  and  1973.   These 
included  approximately  15  to  20  percent  of  the  best  farm  land 
as  identified  by  the  state  commission  on  the  preservation  of 
agricultural  land. 

Under  the  California  Williamson  Act,  once  agricultural  land 
is  placed  in  an  agricultural  preserve,  the  county  offers  a 
contract,  limiting  the  use  of  the  land  to  agriculture,  to 
each  owner  of  commercial  agriculture  meeting  the  contract 
qualifications  within  each  preserve.   In  signing  the  contract, 
the  landowner  agrees  to  retain  his  land  in  agriculture  for 
10  years.   If  the  landowner  signs  the  contract,  his  land  is 
then  assessed  at  agricultural  productivity  (restricted  value) 
rather  than  market  (unrestricted)  value.   The  landowner  must 
sign  the  contract  to  receive  the  lower  valuation.   The  con- 
tract is  legally  binding  and  can  only  be  dissolved  if  the 
local  government  consents.   The  penalty  for  dissolving  the 
contract  is  12.5%  of  the  market  value  of  the  land,  usually 
a  considerable  sum. 

The  effectiveness  of  the  California  program  should  be  easier 
to  determine  since  it  has  been  in  effect  since  1965;  however, 
disagreement  over  whether  the  act  is  accomplishing  its  pur- 
pose abounds.   One  article  states  that  although  the  Williamson 
Act  has  enrolled  a  good  deal  of  land,  it  is  the  "wrong  land" 
that  is  being  enrolled.   Most  of  the  11  million  acres  in  the 
program  are  so  far  from  cities  that  there  is  "little  danger 
of  their  being  lost  to  development . "2   When  the  article  was 
published  in  1974,  over  75  percent  of  the  land  under  contract 
was  over  ten  miles  from  the  nearest  city.   In  California  this 
land  is  "held  by  the  same  land-holding  conglomerates  that 
contributed  heavily  to  the  campaign  to  enact  the  law.   These 
companies  make  no  effort  to  hide  their  development  plans,  and 
they  use  the  Williamson  Act  to  reduce  their  holding  costs 
until  they  are  ready  to  start. "3   The  People  and  Taxes  article 
maintains  that  the  land  that  was  targeted  by  the  program  con- 
tinues to  be  developed  at  a  rapid  rate  —  the  land  close  to 
the  cities.   Apparently  those  landowners  risk  paying  higher 
taxes  with  the  idea  that  they  will  be  able  to  sell  for  develop- 
ment to  offset  the  higher  taxes. 
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These  criticisms  may  in  fact  be  valid;  however,  it  is  not 
only  land  adjacent  to  cities  that  is  desirable  to  preserve. 
Particularly  in  states  such  as  Montana,  where  prime  agri- 
cultural land  far  from  cities  is  under  pressure  from  second 
home  development,  a  program  such  as  the  Williamson  Act  could 
help  preserve  these  threatened  lands. 

Despite  some  of  its  inherent  problems,  agricultural  district- 
ing seems  to  be  one  of  the  systems  of  preserving  agricultural 
land  that  is  best  suited  to  Montana's  needs.   The  agricultural 
districting  approach  overcomes  the  weaknesses  of  the  standard 
"greenbelt  law"  while  representing  a  program  that  is  more 
tested  and  less  innovative  than  that  of  land  banking  or 
transferable  development  rights.   Agricultural  districting 
is  selective  in  its  application  and  provides  positive  control 
over  development  of  agricultural  lands.   It  combines  more 
traditional  concepts  of  planning  and  zoning  with  the  benefits 
of  use-value  taxation,  and  may  be  the  answer  Montana  needs 
if  preservation  of  agricultural  land  is  to  be  one  of  its 
goals. 
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